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The tension between eminent domain and property rights is one of the core 
issues in U.S. constitutional law. As a balance of this relationship, the 
importance of public use is obvious. Public use in U.S. eminent domain law is 
the same as public benefits in China, and scholars often resort to the knowledge 
in U.S. eminent domain law as a comparison, when they study domestic 
condemnation system. Around the enactment of the Regulation on the 
Expropriation of Buildings on State-owned Land and Compensation of 2011, 
different kinds of arguments about public benefits exploded, while due to the 
lack of practices and studies of judicial review, there has been still no effective 
approach to bring the theoretical construction into the real world. In recent 
years, the urbanization movement and the collective land system transformation 
reveal another historical node of the relationship between eminent domain and 
property rights in Chinese property law. On a teeterboard with eminent domain 
in one side and property rights in the other side, what should we do with the 
“public benefits” pivot points offered by the Constitution and laws? How 
should we install the procedural framework in order to assure the public nature 
of condemnation activities, coordinate the interrelationship among different 
parties, and break the knot in the relationship between public benefits and 
commercial benefits? What should we do to make judicial review actually work 
to guarantee the condemnation activities for public benefits? The theories and 
practices in U.S. eminent domain law provide valuable insights. 
Besides the Introduction and the Conclusion, this dissertation is divided 
into five parts. 
The Introduction establishes the premise of the study on the public use 
doctrine in U.S. eminent domain law——the public benefits requirement’s 














on State-owned Land and Compensation exemplifies concrete kinds of public 
benefits, the vagueness and broadness problems still exist; the Land 
Management Law clearly states that the condemnations must be for public 
benefits, but the insuffiencies of concreteness and public nature lead to some 
paradox; the public opinion and existing practices mainly focus on the 
compensation problem, which severely undermine the function of the public 
benefit clause in limiting eminent domain and protecting property rights——
from fiction to nothingness as a result. In U.S. eminent domain law, Since Kelo 
v. City of New London, the public use requirement has gotten a new life, and 
varieties of public use review theories and practices has sprung up, which 
provides intellectual resources to deconstruct this insurmountable requirement. 
Chapter 1 involves constitutional interpretation, and focuses on one of the 
core issues of the public use doctrine, i. e., what does “public use” mean? Based 
on Originalism, the public use concept itself constitutes a substantive limitation 
on eminent domain, which is not simply describing what condemnation 
activities should look like; the original meaning of “public use” not only 
includes the narrow one——use by the public, but also suggests a broad one—
—public benefits. From the influence of English Law and Civil Law during the 
foundation era to the dominance of state courts in the nineteenth century, and 
the modern public use doctrine of the broad one established by the Supreme 
Court, the concept of public use has been more and more dynamic, but the 
public nature as its core has been also more and more clear——the benefits 
from eminent domain should be universal and equal to the public, which 
grounds the categorization of the public use. From the positive perspective, 
there are “use by the public through government use”, “actual use by the 
public”, “transferring to a private party for actual use by the public”, “direct 
public benefit or purpose without actual use by the public”, “indirect public 
benefit or purpose without actual use by the public”; From the negative 
perspective, there are “the private use prohibition”, “indispensability 














Chapter 2 focuses on the second core issue of the public use doctrine, i.e., 
who should decide the public use, which is the background issue of the public 
use judgment. The Supreme Court answers this question from two directions. 
As for the horizontal separation of powers, mainly the relationship between the 
legislative power and the judicial power, the policy character of public use 
leads to an extremely deferential way of judicial review. As for the vertical 
relationship between federal courts and state courts, because of the familiarity 
with local conditions, the Court emphasizes respecting the decisions of state 
courts; because of the need of human rights protection, the Court allows the 
state courts to provide more protection for private property. The attitude 
towards the issue of separation of powers of the Court has much to do with the 
evolution of its judicial philosophy and the structure principle of federalism. 
Especially with the horizontal issue, only by overcoming Madisonian Dilemma 
can the judicial review of public use properly assign the relative roles of the 
legislative power and the judicial power, and prevent the abuse of eminent 
domain. In theory, there are three approaches to choose——the basic rights 
approach, the political process approach, and the judicial restraint approach. By 
comparison, the political process approach pay attention to reviewing the 
condemnation procedures, which has part of feasibility, but still has to 
appropriately deal with the relevant factors in the public use judgment. 
Chapter 3 focuses on the status of public use in the taking clause of the 
Fifth Amendment of U.S. Constitution, attempting to describe an integrated 
approach of judicial review. “Public use” is a concept in the taking clause, 
which interrelates with “take”, “private property” and “just compensation”, and 
these three concepts constitute the reference systems for understanding “public 
use”. In the reference system of “take”, based on the evolution of the 
relationship between eminent domain and police power, public use is similar to 
public health, public safety, public moral and general welfare, which are 
limitations on police power; based on the respective development of the end 














nothing different with general welfare and public purpose. Public use actually 
exists as a general limitation. In the reference system of “private property”, 
from the traditional phase to the modern phase, the evolution of this concept 
directly left its constitutional status down——being inferior to the fundamental 
rights such as freedom of speech, religious freedom, personal freedom, and 
afforded a relatively limited protection of judicial review, which finally 
affected the development of the public use doctrine. The narrow role of the 
judiciary in the public use determination has a great deal with this, and the 
modern public use doctrine has just taken the theory of double standards of 
judicial review created by the Court for granted. In the reference system of “just 
compensation”, which exists in different stage from public use in condemnation 
activities, but they are closely related and complement each other——a strict 
review of public use can make up the deficiency of the fair market value 
standard; besides the general benefits, the condemnee may gain special benefits 
from the condemnation activities, which should be deducted from the fair 
market value; even in particular situations, the just compensation can be a 
public use for a condemnation. 
Chapter 4 considers other dimensions in addition to public use itself, 
trying to outline a process-oriented public use review approach. Taking the 
whole process of condemnations as principal axis, from the time before to 
during, and again after, the subject dimension(condemnors, beneficiaries and 
condemnees), the procedure dimension(inside and outside the condemnation 
itself), the time dimension(when to emerge, to achieve, and its durability), and 
the space dimension(the scope of condemnations and the location of projects) 
orderly spread out. The design and review of each dimension represent the 
distribution and understanding of the right, duty, privilege and power among 
the subjects in the legal relationship of condemnations. The review on activities 
before condemnations mainly focuses on the power source of condemnors, the 
survey, planning and negotiation procedures; the review on activities during 














present, and what we should choose about the judicial review standard; the 
review on activities after condemnations principally aims at figuring out how 
long time it will take to make the future use come true, and whether there will 
be sufficient measures to guarantee it, and besides just compensation, whether 
there will be other remedies for the condemnees. 
Chapter 5 reflects the enlightenments of U.S. experience for resolving our 
problems. Although the public use doctrine of U.S. and the public benefit 
requirement of China have different social and economic background, on the 
basis of our context, this will not disturb the comparison and reference. The 
condemnation for urban renewal appears mainly as blight takings in U.S., and 
condemnations for old city reconstruction in China. The blight takings started 
in the early twentieth century, whose development can provide much 
enlightenments for our vigorous reconstruction movement today. In Chinese 
eminent domain law, there is much debate on economic development, and the 
approach to handle this problem in U.S. may provide some guidelines. In 
addition to legislations, in order to make public benefits play a substantive role 
in limiting eminent domain and protecting property rights, we still need to focus 
on judicial review. Taking the Kelo decision as a great inspiration, we can learn 
much from the pretextual taking review approach and the planning control 
approach in U.S. law. 
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